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DIVISION II
STATE OF WASHINGTOR
In re Personal Restraint Petition of gWo. 4585;@-11
DEPUTY
JASON ROSS BURNS,
Petitioner. ORDER DENYING MOTION FOR
' RECONSIDERATION AND AMENDING
OPINION IN PART

Petitioner Jason Ross Burns has moved for reconsideration of the unpublished
opinion in this case. After due consideration, we deny the motion for reconsideration but
amend the opinion in part as follows:

On pages 3 and 4, the following text shall be deleted:

Although RCW 69.50.410(2)(a) states that the maximum penalty
for a first offense is five years, RCW 69.50.435 provides in relevant part,

(1) Any person who violates RCW 69.50.401 by . . . selling
. a controlled substance listed under RCW 69.50.401 .
(c) Within one thousand feet of a school bus route
stop designated by the school district; '

may be punished . . . by imprisonment of up to twice the
imprisonment otherwise authorized by this chapter.

The following language shall be inserted in its place:

Although RCW 69.50.410(2)(a) states that the maximum penalty
for a first offense is five years, RCW 69.50.435 provides in relevant part,

(1) Any person who violates . . . RCW 69.50.410 by selling
for profit any controlled substance or counterfeit substance
classified in schedule I, RCW 69.50.204 . ..

‘ (c) Within one thousand feet of a school bus route
stop designated by the school district;
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may be punished . . . by imprisonment of up to twice the
imprisonment otherwise authorized by this chapter.

We do not amend any other portion of the opinion or the result.

IT IS SO ORDERED.

DATED this_J4_ _day of /A)IMLQ ,2015.

We concur:
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON |
DIVISION II
In re Personal Restraint Petition of . No. 45 851-9-11
JASON ROSS BURNS, |
Petitioner.

UNPUBLISHED OPINION

SUTTON, J. — Jason R. Burns seeks relief from pérsonal restraint imposed following his

* conviction of unlawful sale of a controlled substance (heroin) with a special verdict finding that

he committed his cr’inié, ‘within 1,000 feet of a school bus stop. Burns asserts that the §ent§ncing
court exceeded its jurisdi‘ctiqn, by imposing a sentence of 120 months of incarceration and 9 to 12 |
months of commw ;:ustody. Specifically, Burns contends that the statutory maximum penalty -
for his offense is 60 months, and he requests this court to remand for resentencing to reduce his
incarceration term 10 60 mdnthg and his commuility custody term to 0. o

We disagree with Burns’s contention that the stétutory maximum for his offense is 60
months beéaﬁse under RCW 69.50.435°s doubling prpv.isiorhx, which provision the sentencing

court properly applied here, the statutory maximum for Burns’s offense is 120 months. But we
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agree with Burns that his community custody term, when combined with his inéarceraﬁOn term,
exceeds the statutory maximum penalty for his offense, We, thus, deny Burns’s petition in part,
grant his petition in part, and remand to correct Burns’s sentence by reducing his communify
custody term to 0.
FACTS

The facts underlying Burns’s conviction have been set forth in our unpublished opinion
~ from his direct appeal and neé_d not be repeated here. State v. Burns, no:ted at 166 Wn. App.
. 1018, review denied, 174 Wn.2d 1013 (2012). Following Burns’s coﬁviction_for unlawful sale of
a controlled substance (heroin) with a special verdict finding that Burns co@iﬁcd his offense
‘within 1,000 fe_ét of a school bus stop, the trial court senténced Burns to 120 months of
incarceration! and 9 to 12 months of community. custody.

| ANALYSIS

RCW 10.73.090(1) provides,

No petition or motion for collateral attack on a Judgmént and sentence in a cnmmal

case may be filed more than one year after the judgment becomes final if the

judgment and sentence is valid on its face and was rendered by a court of competent

jurisdiction.
A personal restraint petition is a collateral attack on a judgment. RCW 10.73.090(2).. Burns |

filed this petition on January if4, 2014, more than one year after his judgment and sentence

! Burns’s judgment and sentence shows that the trial court sentenced Burns to an exceptional

.downward sentence of 96 months of incarceration plus a mandatory 24 months of incarceration
for committing his crime within 1,000 feet of a school bus stop. A notation on Burns’s judgment
and sentence indicates that the trial court’s sole basis for reducing Burns’s base sentence was to
accornmodate the imposition of his mandatory 24-month school zone enhancement without
exceeding the 10-year statutory maximum penalty for the offense. '
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bécam‘e final on August 16, 2012,‘ the date we issued our mandate ciisposing of his direct appeal.
RCW 10.73.090(3)(b). Therefore, Burns’s petition must be dismissed as uﬁtimely unless he cah
show that (1) RCW 10.73.090(15 does not apply because his judgment and sentence is facially

| invalid or not rendered by a court of competent jurisdiction, or that (2) each of his claims falls
under one or more exception to the time bar enumerated in RCW 10.73.100. In re Pers.
Restraint of Hankersbn, 149 Wn.2d 695, 702-03, 72 P.3d 703 (2003). Burns.contends that RCW
10.73.100(5)’s exception to the time bar applies to his petition because the sentencing couﬁ
exceeded its jmisdictioq by imposing a sentence in excess of the statutory maximum penalty for
his offense.

Burns asserts that the statutory maximum pénalty for his offense is 60 montlis. We
disagree. Burns was convicted of violating RCW 69.50.410, which statute prc;vides m reievan;c.
part, |

(1) Except as authorized by this chapter it is a class C felony for any person to sell

for profit any controlled substance . . . classified in Schedule I, RCW 69.50.204;

except leaves and flowering tops of matihuana.

(2)(a) Any person convicted oftafviolaﬁOn, of subsection (1) of this section
shall receive a sentence of not more than five years in a correctional facility ofthe
department of social and health serviees for the first offense.

Although RCW 69.50.410(2)(a) states that the maximum penalty for a first offense .is‘ﬁw'fe
years, RCW 6‘9.50.435 provides in relevant part, | |

(1) Any person who violates RCW 69.50.401 by . . . selling . . . a controlled

substance listed under RCW 69.50.401 .. ..

- (¢) Within one thousand feet of a school bus route stop designated by the
school district; .

2RCW 69.50.204(b)(11) classifies heroin as a schedule I controlled substance.
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may be punished . . . by imprisonment of up to twice the imprisonment otherwise
authorized by this chapter. '

In State v. Blade, 126 Wn. App. 174, 180, 107 P.3d 775 (2005), we held, “The doubling

. provision in RCW 69.50.435 defines a new maximum penalty for the manufacture, sale,

delivery, or possession with the intent to manufacture, sell, or deliver a controlled substance if
the crimé is committed in certain locations, including within 1,000 feet of a school bus stop.”
Here, the jury found by special verdict that Burns committed his offense within 1,000 feet of a

school bus route stop, thus triggering RCW 69:50.435(2)(a)’s doubling provision.” Therefore, the

. statutory maximum penalty for Burns’s violation of RCW 69.50.410is 120 months not 60

months as Burns asserts. Accordingly, the sentencing court did not exceed its jurisdiction by
sentencing Burns to 120 months of incarceration.

Burns argues, 'anc'l the State concedes, however, that the séntencing court exceeded its
jurisdiction by sentencing Burns to 120 “months. of incarceration plus 9 to 12 months of
community custody. We agree. |

RCW 9.94A.701(9) provides,

The term of community custody specified by this section shall be reduced by the

court whenever an offender’s standard range term of confinement in combination

" with the term of community custody exceeds the statutory maximum for the crime

as provided in RCW 9A.20.021. '

Under RCW 9.94A.701(9), the sentencing coﬁ‘rt here was required to reduce Burns’s comniunity
custody term to 0 so that his; term of confinement when combined with his 60mmuni’t_y custody
term would not exceed the statutOIy.inaximum penalty for his offense; the sentencing court’s

notation that “under no circumstances shall the total term of confinement plus the term of

_ community custody actu.allylserved exceed the statutory maximum for each offense” was not
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sufficient to comply with RCW 9.94.701(9). Am. Pef., Ex. A. See State v. Boyd, 174 Wn.2d
470, 472,275 P.3d 321 (2012) ‘,(“[F]olloﬁng the enactmeﬁ’t’ of [RCW 9.9'4.701(9)],, the ‘Brookst!
notation’ procedure no longer complies with étatutory requirerﬁents.”). '

Acéprdingly, we deny iBums’s petition in part, grant hlS petition in part, and remgfnd with |
directions for the trial court to correct Burns’s sentence by reducing his community custody term
to 0.

A majority of the panél having determined that this opihion will not be printed in the

“Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.
dwon f
SUTTON{TY
‘We concur: .

C.9.

3 In re Pers. Restraint of Brooks, 166 Wn.2d 664, 211 P.3d 1023 (2009).
5



